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SMSFs AND FAMILY LAW
What happens when the love has gone?

Janet Manzanero-Caruana

T
here were 49,032 divorces granted in 2017, an 
increase from 46,604 in 2016, and that’s not 
counting de facto relationship breakdowns (ABS, 
2017). What usually follows separation or divorce 
is the splitting of the couple’s assets under a 
family law property settlement. 

Superannuation interests can be quite con-
siderable, particularly for members of self-managed super funds 
(SMSFs). Since 28 December 2002, superannuation has been con-
sidered in family law property settlements under the Family Law Act 
1975 (FLA). These settlements are called payment splits. Payment 
splitting rules apply to the property settlements of former married 
couples from 28 December 2002 onwards. The rules have applied 
to de facto couples, including same-sex couples, in all states except 
South Australia and Western Australia since 1 March 2009. South 
Australia adopted payment splitting rules from 1 July 2010; however, 
the rules do not yet apply in Western Australia.  

Retail super funds have established processes for dealing with pay-
ment splits, but SMSF members, who are also trustees of their SMS-
Fs, might be ill-prepared for dealing with a payment split. An SMSF 
trustee’s obligations under the payment splitting rules are the same 
as the obligations of a retail fund trustee. Obtaining expert profes-
sional advice is therefore essential to guide SMSF trustees through a 
payment split at what can be an emotional time.

SMSF payment splitting
Trustees should first check the SMSF trust deed for any provisions 
regarding payment splits. These provisions will apply if they don’t 
conflict with the FLA and superannuation law. If a trust deed is silent 
or contradictory in relation to payment splits, then the FLA prescribes 
that the relevant provisions are deemed to be included in the trust deed.

The steps for payment splitting are:
1. obtain information about the member’s super
2. decide the splitting method
3. determine the payment split amount and payment method
4. serve agreement or an order on the trustee
5. the trustee notifies the parties and receives payment instructions
6. the trustee implements the payment split.

Property investment by an SMSF might raise capital gains tax and 
cash flow issues that can significantly impact SMSF member interests.

Obtaining information about a member’s 
SMSF
In a family law property settlement, the net asset pool of the separat-
ing parties must be clearly defined and known by both parties. Before 
a court orders superannuation to be split, it must determine the value 
of each member’s superannuation interest.

Either or both members can submit a superannuation informa-
tion request form to the SMSF trustee together with a declaration 
(Family Court of Australia, Form 6 Declaration) that the informa-

Janet Manzanero-Caruana, IOOF TechConnect

Janet Manzanero-Caruana, Senior Technical Services Manager, IOOF TechConnect, helps financial advisers develop 
customised financial planning strategies with a particular focus on retirement planning, SMSFs, aged care, tax and 
estate planning. Janet recently joined the IOOF TechConnect Team after working at BT Technical Services for 15 
years. She supports advisers with training workshops, professional development sessions and technical material to 
raise awareness of financial planning issues and the importance of seeking quality financial advice.



2

FS Super THE JOURNAL OF SUPERANNUATION MANAGEMENT•

Administration & Management

tion relates to a family law property settlement. If these 
requirements are met, SMSF trustees must comply with 
the request. Although SMSF members can obtain the 
information informally, spouses or partners who are 
non-members must make formal requests. The FLA 
specifically prohibits a fund trustee from advising a 
member that a non-member spouse or partner has made 
a request for information. However, given that members 
are also trustees in an SMSF, this can be difficult to 
achieve. This measure was introduced to protect mem-
bers or non-member spouses from domestic violence by 
not revealing their address. To achieve this protection, a 
non-member spouse who makes a request for informa-
tion from an SMSF should use email rather than the 
postal service.

Information to be disclosed in a 
family law settlement
SMSF trustees must provide the following information 
about the member’s superannuation interest:
• whether the interest is in accumulation or pension phase
• whether the interest is unsplittable, which is defined as 

interests of less than $5,000, or less than $2,000 per 
year: and is paid from a non-commutable lifetime or 
fixed term annuity or pension

• tax and preservation components
• any existing payment split or flag that the interest may 

be subject to
• any binding nomination in favour of a person other 

than the party requesting the information
• a copy of the trust deed
• the expected costs to the SMSF for implementing the 

split
• the date the member joined the fund and their eligible 

service date.

How is a splittable interest valued?
If both parties are members, and therefore trustees, of 
the SMSF, it is easy to assume that information about 
their superannuation is readily available. However, un-
like retail super funds, many SMSFs don’t have systems 
that provide daily values for member accounts. To value 
the superannuation interests of members an accountant 
usually needs to be engaged. 

An accountant will often value a splittable interest 
based on the following:
• the current market values of the SMSF assets support-

ing the interest
• which SMSF assets will be sold or transferred in specie 

to enable the payment split
• the costs to facilitate a payment split
• the potential capital gains tax (CGT) liability
• any potential CGT rollover if assets are rolled out of 

the SMSF in specie (see below for more on CGT im-
plications)

• the method used for adjusting the base amount for 
market movements.

The after-tax value of property and the costs of dis-
posal to meet a family law property settlement must be 
carefully considered. Investment properties in an SMSF 
may raise CGT and cashflow issues that can significantly 
affect SMSF members’ interests. Once an agreement or 
order is finalised it will be difficult to change the value of 
the split. Any costs and tax liabilities must be accounted 
for otherwise the remaining SMSF members may have 
to bear these liabilities and costs.

Decide the splitting method
A formal written agreement, consent order or court order 
is required to initiate a payment split.

A formal written agreement details how the par-
ties in a family law property settlement will split assets, 
including superannuation. Both parties must sign a dec-
laration that they obtained independent legal advice, 
which is certified by their lawyers. The requirement for 
certification may result in agreements being a more ex-
pensive option than obtaining consent orders, which are 
explained below.

Parties can apply for consent orders from the Family 
Court of Australia (Family Court) at any time after sep-
aration, but they should generally file within 12 months 
of divorce or within two years of separation if they have 
agreed on financial and property matters. 

They can submit an application for consent orders 
form available on the Family Court website, together 
with proof of valuation of their superannuation interests. 
This is likely to be the least expensive option. Alterna-
tively, consent orders may be drafted by lawyers for a fee. 
To avoid problems in the future, it is strongly recom-
mended that clients seek independent legal advice.

The SMSF trustee must be notified about the terms 
of the consent orders at least 28 days before filing the 
application to allow the trustee to consider whether the 
terms can be complied with. Unless the SMSF trustee 
objects within 28 days of being notified, the application 
for consent orders can be filed.

If the parties are in dispute, then either or both par-
ties can apply for a court order. After a hearing or trial 
a court order is issued by the court and all parties must 
comply; if they don’t it can result in contempt of court, 
which carries penalties.

Determining the payment split 
amount and payment method
The FLA regulations require certain superannuation 
funds to use a specific formula to calculate a member’s 
splittable interest. There is no specific formula for SMSFs 
to calculate the amount to be split, referred to as the base 
amount. 

The base amount is initially agreed to, but it can be 
adjusted for the SMSF’s investment performance. The 
calculation for any adjustments should be specified.

If the splittable interest is a defined benefit pension its 
reserve may be included.
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The quote

Trustees should first 
check the SMSF trust 
deed for any provisions 
regarding payment 
splits.
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Serving the agreement or order on the trustee
A copy of the payment splitting agreement or court/consent order 
should be served to the SMSF trustee as soon as possible after sepa-
ration or divorce to protect the receiving party’s interest. A payment 
split for an SMSF is effective on the fourth business day after it is 
served, which is the operative time. 

The agreement or court/consent order must be accompanied by 
the divorce order terminating the marriage or, if a married or de facto 
couple separate, a separation declaration dated not less than 28 days 
before the agreement is served on the trustee. The separation decla-
ration must be signed by either or both parties, and if the total super-
annuation interest of the member spouse exceeds the low rate cap, 
which is $210,000 in 2019-20, it must state that the couple:
• were married or lived in a de facto relationship, and
• have separated and lived separately and apart continuously for at 

least 12 months and in the opinion of both or either party there is 
no reasonable likelihood of living together again in the future.

Trustee notifies the parties and receives 
payment instructions
The trustee must issue payment split notices to each party inform-
ing them that their member’s interest is subject to a payment split. 
This should be done within 28 days of being served the agreement 
or order.

Either party can give the trustee a written request of the preferred 
payment method. This should be within 28 days of the payment split 
notice being issued. 

The request must:
• be signed by the party requesting the split
• state the date it is given to the trustee
• include the name, date of birth and postal address of the request-

ing party, and
• if the paying party makes the request, it must include the receiving 

party’s written nomination of their superannuation fund account.
If the splittable interest is a non-commutable pension, then a fixed 

percentage of future pension payments can be paid to the non-mem-
ber spouse. However, if the pension is non-reversionary then pay-
ments will stop when the member dies. 

How does the trustee implement the payment 
split?
Subject to the SMSF trust deed and the receiving fund’s rules, op-
tions to implement a payment split are:
• retain the benefit in the SMSF in the receiving party’s account
• rollover the amount to the receiving party’s nominated super fund
• pay a lump sum to the receiving party if they meet a condition of 

release or if the member’s interest has met a condition of release, 
such as unrestricted non-preserved.
The payment must be in proportion to preservation and tax com-

ponents.

Potential issues when the SMSF holds 
property
Many SMSFs hold property as their main asset. Some SMSFs have 
limited recourse borrowing arrangements in place, in which case a 
payment split may force the sale of a property where insufficient as-
sets are available to implement the split. If the property can be re-

tained, then the ability to cover loan repayments with reduced contri-
butions and any pension payments must be considered.

Problems can arise when property is leased to one party’s business 
and the property must be sold or transferred to the other party to im-
plement the payment split. This could mean one of the parties being 
a landlord to the other, which could prove difficult.

Payment splits and capital gains tax 
implications
A payment split is often paid as a rollover to the receiving party’s 
nominated super fund. The rollover may be in cash or as an in-specie 
transfer of assets subject to the SMSF’s and receiving fund’s rules. 
The sale or in specie transfer of an SMSF asset is generally a CGT 
event for the SMSF, which means a CGT liability may arise.

Section 126-140 of the Income Tax Assessment Act 1997 allows the 
trustee of a small super fund, such as an SMSF or a small-APRA 
fund, to apply the CGT rollover to an in-specie transfer of a CGT 
asset which reflects a member’s interest (either party but not both) 
to another super fund if the transfer directly results from a payment 
split agreement or order. 

To be eligible for a CGT rollover, certain other requirements 
must also be met. The capital gain or loss at the time of the transfer 
is disregarded and the CGT event is deferred until the receiving 
super fund disposes of the asset. The receiving super fund’s cost 
base is the originating SMSF’s cost base at the time of transfer plus 
any transaction costs. 

The CGT rollover only applies to rollovers made to the receiving 
party’s super fund. When both parties are SMSF members the rollo-
ver can be applied to only one party leaving the SMSF. If the parties 
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Example 1. Preservation and tax components

George’s splittable interest is valued at $700,000 at payment date. 

Mary will be paid the adjusted base rate amount of $400,000 under 

the payment split.

George’s $700,000 consists of these components:

Tax
$500,000 taxable (71.43%)
$200,000 tax free (28.57%)

Preservation
$600,000 Unrestricted non-preserved (85.71%)
$100,000 Preserved (14.29%)

Mary’s $400,000 payment split consists of these components:

Tax
$285,714 taxable (71.43%)
$114,286 tax free (28.57%)

Preservation
$342,857 unrestricted non-preserved (85.71%)
$57,143 preserved (14.29%).
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decide to close the SMSF and both parties need to transfer assets in 
specie to their respective super funds then only one of them will be 
eligible for the concession.

Interaction with transfer balance reporting
Commutations from retirement phase pensions to satisfy a payment 
split are debit transfer balance account events. Retirement phase pen-
sions already commenced are credits to the members’ transfer balance 
accounts. SMSF trustees must report these events promptly to the 
Australian Taxation Office using the transfer balance account report. 

Any percentage splits from pension payments must be reported 
using the transfer balance event notification form.

Discuss the consequences of a relationship 
breakdown with clients 
The financial implications of a relationship breakdown should be dis-
cussed with SMSF clients as the implications can be just as impor-
tant as permanent disability or serious illness. But unlike illness or 
death, relationship breakdown is not an insurable event.

SMSF clients who experience relationship breakdown will need 
assistance from various professionals, including financial advisers, 
on how to manage the separation and division of their superannua-
tion assets. Advisers are well placed to assist clients by helping them 
to understand their responsibilities as SMSF trustees and in man-
aging their SMSFs. Investment reviews and regular updates of the 
SMSF trust deed are excellent opportunities to raise these issues. 

SMSF trustees are responsible for meeting their obligations un-
der the law when implementing payment splits. Financial advisers 
can help clients to meet superannuation rules and manage the sale 
and reinvestment of any remaining assets. Clients will then likely 
require their financial situation to be reviewed and a new financial 
plan created.

Accountants also have a role to play. While their expertise is gen-
erally not on superannuation law, they can value superannuation in-
terests, calculate base and adjusted base amounts, and advise on any 
expected tax outcomes resulting from the payment split. fs
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Tip:

A CGT rollover to a retail super fund is usually not possible as 

these super funds have systems that automatically record market 

values at the time of transfer and not by using historical cost bases. 

Example 2. CGT rollover

Clare and Mark have interests in an SMSF, which are not subject 

to a payment split. They reach an agreement after separation 

which provides that the SMSF trustee transfer shares and a 

property reflecting Mark’s interest to another SMSF. The shares 

are transferred, and a CGT rollover applied. Subsequently, no CGT 

rollover can apply for any transfers made by the originating SMSF 

for Clare’s benefit if Clare subsequently leaves the SMSF. When 

the originating SMSF transfers the property to Mark’s SMSF, a CGT 

rollover can apply to that transfer.


