
FS Super THE JOURNAL OF SUPERANNUATION MANAGEMENT•

1Administration & Management

IS AN ALTERNATE DIRECTOR 
FOR AN SMSF BETTER THAN A 
SUCCESSOR DIRECTOR? 
Christian Pakpahan and Daniel Butler

W
e compare the option of a director 
nominating an alternate director in 
contrast to nominating a successor director 
in a self-managed superannuation fund 
(‘SMSF’) context to determine which 
is better. In the first section, we will 
explore the role of an alternate director 

and some of the problems that could arise when an alternate 
director is used in an SMSF context. Afterwards, we examine 
why successor directors provide greater flexibility compared with 
alternate directors.

Note that, for simplicity, we will discuss the role of an alternate or 
successor director in the singular below even though in practice there 
may be more than one of these acting at the same time.

 
Alternate director
The role of an alternate director
Generally an alternate director is a person who can step in as a direc-
tor to exercise some or all of the appointing director's powers for a 
specified period or on a temporary basis. For example, a director who 
is unable to attend a directors’ meeting or to their duties while they 

are overseas can appoint a person to act for them as their alternate 
director for the relevant period.

Under the Corporations Act 2001 (Cth) (‘CA’), a director may ap-
point an alternate director to exercise some or all of the appointing 
director’s powers for a specified period. The exercise of a power by 
an alternate director is just as effective as if it was exercised by the 
appointing director. Section 201K of the CA is a replaceable rule in 
relation to the appointment of an alternate director and each consti-
tution should therefore be checked to determine whether an alternate 
director role exists and what rules govern that role.

Broadly, the powers that an alternate director can exercise are 
only powers that can be exercised by the appointing director at that 
point in time. The appointing director should carefully monitor 
their alternate director’s activities to ensure the alternate director 
is acting appropriately.

Note that an alternate director’s appointment ceases when the ap-
pointing director ceases to be a director. This is particularly relevant 
where the appointing director loses capacity, e.g. due to loss of men-
tal capacity. Many incorrectly assume that an alternate director can 
continue to act under the CA despite the appointing director’s loss of 
capacity. Moreover, generally under many constitutions, a director is 
automatically removed upon the loss of capacity, so an alternate di-
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rector would also be removed upon loss of capacity where 
the constitution is drafted to remove a director on loss of 
capacity. Thus, an alternate director gives limited suc-
cession value to a director.

Furthermore, an attorney under an enduring power of 
attorney is also not entitled to act for a director as the 
legislation relating to powers of attorney is state based 
whereas the CA is Federal legislation. Further, the per-
formance of a director’s office is a director’s own per-
sonal responsibility as stated at paragraph 17 in Saad v 
Doumeny Holdings Pty Ltd [2005] NSWSC 893:

[17] … For a power of attorney is not available for the 
performance of a duty of a director’s office which is his own 
personal responsibility as a director:  Mancini v Mancini 
(1999) 17 ACLC 1570 at 1577 – 1578, per Bryson J. …

SMSF residency and alternate directors
The ATO have indicated that alternate directors can be 
used as a tool to satisfy the central management and con-
trol (‘CMC’) test for SMSF residency purposes where 
an SMSF member is planning to move overseas.

Firstly, a member can appoint an Australian resident 
as their attorney under an enduring power of attorney 
and this authorizes the attorney to then be appointed as 
an alternate director under s 17A of Superannuation In-
dustry (Supervision) Act 1993 (Cth) (‘SISA’). This step 
is typically taken so that an SMSF can continue to main-
tain its CMC in Australia via the alternate director(s) 
making strategic decisions here to seek to satisfy the fund 
to satisfy the definition of an Australian superannuation 
fund (see extract from SMSFR 2010/2 below). 

The alternate director can then exercise their power 
in Australia while the relevant appointing director/mem-
ber is overseas. However, with an alternate director there 
may be ambiguity as to whether the overseas member is 
still an active director undertaking strategic and ongoing 
day to day operational decisions for the SMSF during the 
period that the alternate director is ‘stepping in’ for that 
appointing director. For example, the appointing direc-
tor may still reformulate the SMSF’s investment strategy 
while they are overseas. The alternate director must also 
not act as a ‘puppet’ for the appointing director, other-
wise the CMC may still be considered to reside in Aus-
tralia. CMC is a factual test and not simply a matter of 
having the correct paperwork.

Indeed, in many SMSF arrangements that we have 
come across over the years, there is a real risk that the 
mum and dad directors who are overseas are still actively 
involved in some way at a strategic level with the peo-
ple they have appointed in Australia to satisfy the fund’s 
CMC test. As discussed above, where an alternate direc-
tor is used, it is not always clear who is acting when and 
who is doing what. Thus, we would not recommend an 
alternate director be appointed for this purpose and for 
the other reasons outlined in this article. Accordingly, we 
recommend that the overseas director be removed com-
pletely before departing Australia and their attorney act 

as their director of the SMSF corporate trustee in their 
place. This removes the uncertainty of who is acting 
when as mentioned above.

Before discussing this topic, we would like to note 
that for an SMSF to continue to satisfy the definition 
of SMSF outlined in s 17A of the SISA, there should 
be an appropriate attorney appointed by the director 
under an enduring power of attorney in respect of the 
relevant appointee. SMSFR 2010/2 says:

7.  In order to comply with subparagraph 17A(3)(b)
(ii), the legal personal representative must be ap-
pointed as a trustee of the SMSF, or a director of 
the corporate trustee of the SMSF. The member 
must cease to be a trustee of the SMSF or a direc-
tor of the corporate trustee except where the legal 
personal representative is appointed as an alternate 
director.…

10.  A member who is a director of the corporate trus-
tee may also appoint their legal personal repre-
sentative holding an enduring power of attorney as 
an alternate director in their place in accordance 
with the corporate trustee's constitution or section 
201K of the Corporations Act. If the legal personal 
representative is appointed as an alternate direc-
tor, he or she must be so appointed in their own 
right and not as the member's agent. In addition, 
the terms of the appointment must only empower 
the legal personal representative to act as a director 
when the member is not performing those duties 
themselves. The member is not removed from the 
position of director in these circumstances.

Accordingly, the terms of the appointment in the en-
during power of attorney documentation would need 
to contain specific wording for the alternate director to 
satisfy the ATO’s criteria. Typically power of attorney 
documents do not cater for this.

Thus, from an SMSF residency context, an alternate 
director is not a sound strategy and for those that have 
alternate directors we would recommend that a review be 
undertaken to adopt a better strategy. Where a member’s 
legal personal representative is a SMSF director, that di-
rector should be a valid enduring power of attorney in 
respect of the member.

 
The problems with solely relying on an enduring 
power of attorney and alternate directors for 
succession planning
Consider the following example.

Example
Jacob and Rachel are SMSF's directors with one share each 
in the trustee company and the only two SMSF members.

Simon is the adult son of Jacob from a previous re-
lationship and has been appointed Jacob's alternate di-
rector. As an alternate director, Simon would be able to 
attend board meetings on behalf of Jacob and have the 
same director’s powers as Jacob. Jacob also appoints Si-
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The appointment of 
a successor director 
therefore requires 
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to be included in 
the company’s 
constitution. 

mon as his attorney under an enduring power of attorney. 
 Rachel also has a daughter from a previous relation-

ship, but the daughter is not involved in the SMSF.
Jacob ultimately wants Simon to take over as a direc-

tor when he dies or loses capacity.
Years later, Jacob becomes mentally incapacitated 

and as a result ceases to be a director since the constitu-
tion of the company states that the office of the director 
becomes vacant when a director dies or becomes men-
tally incapacitated.

As discussed above when Jacob loses capacity Simon 
would cease to be an alternate director. However, if the 
constitution is appropriately worded, Simon as attorney 
under the enduring power of attorney can exercise the 
power attaching to Jacob’s shares and seek to appoint 
himself as a director of the corporate trustee.

Unfortunately to be appointed director, the company 
constitution would generally require the consent of the 
majority of shareholders. If this case, since Simon has 
one share (i.e. Jacob’s share), he will need Rachel (i.e. 
Simon’s step-mum) to consent to his appointment to 
have a majority vote.

This would then lead to the following queries:
• Would Rachel consent to the appointment? 
• Does the company’s constitution allow a vote at a 

shareholders’ meeting using a proxy or by an attorney 
under an enduring power of attorney?
The other downside is that an enduring power of 

attorney ceases immediately when Jacob dies. An at-
torney can only act for the donor while the donor is 
alive. In other words, the enduring power of the at-
torney only confers Simon the power to act on Jacob’s 
behalf only while Jacob is alive, but ceases immediately 
on Jacob’s death.

If Jacob dies in the example, all sorts of other ques-
tions arise, such as:
• Did Jacob pass his shares in the company to Simon in 

his Will? 
• What is the relationship between Simon and Rachel?
• Does Rachel intend to admit her daughter as a member 

of the SMSF (and also as director of the company)?
Accordingly, without the right documents and strat-

egy in place, the wrong person may gain control of an 
SMSF.

In the example, Rachel is in control of the SMSF. If 
Rachel is not on good terms with Simon, she can as a 
sole director (and as a 50% shareholder) not vote in fa-
vour of appointing Simon as a director. 

It would have been much simpler if Jacob had ap-
pointed Simon as a successor director from the start. 
We explore why a successor director is better than an 
alternate director further below. 

 
Can an alternate director be held liable?
Finally, in relation to an alternate director’s liability, we 
note that in Playcorp Pty Ltd v Shaw (1993) 10 ACSR 
212 it was broadly held that an alternate director would 

have no legal status when the appointing director is 
present (subject to the company’s constitution and 
the alternate director’s status in other capacities). Ac-
cordingly, where the appointing director is present and 
making decisions the alternate director would typically 
not be held liable for those decisions.

However, in Doyle v Australian Securities & Invest-
ments Commission [2005] WASCA 17 it was emphasized 
that, broadly speaking, a person who is an alternate di-
rector is in a similar position to a director in the context 
of the duties owed and the standard expected of the di-
rector in all respects. Accordingly, an alternate director 
should be mindful of their duties and obligations under 
the CA and as a director of an SMSF trustee under the 
SISA before they accept their appointment as a contra-
vention may result in significant penalties or other legal 
consequences.

Successor director
Following on from our view on alternative directors, we 
examine why successor directors provide greater flex-
ibility and are the much better tool to use.

We provide a brief comparison table below to sup-
port our view that alternate directors are not of much 
use in an SMSF and indeed can give rise to a number 
of risks; especially from an SMSF succession planning 
viewpoint.

What is a successor director?
A successor director is a special mechanism included 
in a company’s constitution whereby a director is em-
powered to appoint one or more other people who ac-
tually step in as fully fledged directors when the first 
director loses capacity or dies. Special rules in the 
company constitution are needed to implement suc-
cessor directors.

How do you appoint a successor director?
The Corporations Act 2001 (Cth) (‘CA’) provides for 
an alternate director role but is silent on successor di-
rectors and in all likelihood most constitutions are as 
well. The appointment of a successor director therefore 
requires special provisions to be included in the com-
pany’s constitution. These provisions require careful 
drafting to ensure they are clear, effective and balanced 
in how they operate in practice.

If a constitution is silent on successor directors the 
shareholders of the company can pass a special resolu-
tion plus satisfy any further requirement if specified in 
the existing company constitution to vary the constitu-
tion or adopt a new constitution with the relevant suc-
cessor director provisions (refer s 136 of the CA).

Once the successor director provisions are in the 
company’s constitution, the appointing director can 
appoint their successor director in line with those 
provisions. DBA Lawyers’ constitution, in addition 
to including successor director provisions, provides 
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An alternate director’s 
appointment ceases 

when the appointing 
director ceases to be 

a director. This is 
particularly relevant 
where the appointing 

director loses capacity.

a pro-forma successor director nomination form for 
each director to nominate their successor director. 
Naturally, the successor director must consent to 
their appointment.

It is important to note that successor directors do 
not automatically mean a fund will continue to be an 
SMSF. Generally, to fall within this definition, each 
member must be a trustee or a director of the corporate 
trustee of the fund. However, the Superannuation Indus-
try (Supervision) Act 1993 (Cth) (‘SISA’) allows a fund 
to still meet the definition of an SMSF in certain other 
circumstances, such as where a trustee or a director of 
the corporate trustee is a legal personal representative 
that holds an enduring power of attorney in respect of a 
member of the fund. Further, an executor can represent 
a deceased member as a trustee/director under s 17A(3)
(a) of SISA.

Consider the earlier example again, reprinted below:

Example
Jacob and Rachel are SMSF's directors with one share 
each in the trustee company and the only two SMSF 
members.

Simon is the adult son of Jacob from a previous re-
lationship and has been appointed Jacob's alternate di-
rector. As an alternate director, Simon would be able 
to attend board meetings on behalf of Jacob and have 
the same director’s powers as Jacob. Jacob also appoints 
Simon as his attorney under an enduring power of at-
torney.

Rachel also has a daughter from a previous relation-
ship, but the daughter is not involved in the SMSF.

Jacob ultimately wants Simon to take over as a direc-
tor when he dies or loses capacity.

Years later, Jacob becomes mentally incapacitated 
and as a result ceases to be a director since the constitu-
tion of the company states that the office of the director 
becomes vacant when a director dies or becomes men-
tally incapacitated.

As discussed previously, when Jacob loses capacity 
Simon would cease to be an alternate director. How-
ever, if the constitution is appropriately worded, Simon 
as attorney under the enduring power of attorney can 
exercise the power attaching to Jacob’s shares and seek 
to appoint himself as a director of the corporate trustee.

Note that an attorney under an enduring power of at-
torney cannot simply act on behalf of a shareholder who 
has lost capacity – see Cordiant Communications (Aus-
tralia) Pty Ltd v The Communications Group Holdings 
Pty Ltd [2005] NSWSC 1005.

Generally to be appointed as a director, the consti-
tution requires the consent of the majority of share-
holders. In this case, since Simon has one share (i.e. 
Jacob’s share), he will need Rachel (i.e. Simon’s step-
mum) to consent to his appointment to have a ma-
jority vote. Rachel may not wish to consent to this 
appointment.

If Jacob appointed Simon as a successor director then 
Simon automatically becomes a director in place of Ja-
cob under the specially worded constitution without 
any need to get Rachel’s approval. Simon should still be 
Jacob’s attorney under an enduring power of attorney 
and executor under his will so that the SMSF would 
still fall under the definition of an SMSF under s 17A 
of the SISA.

Why successor directors are better than alternate 
directors for succession planning
Although alternate directors may be a useful tool where 
an appointing director may be overseas or may want 
their alternate director to act for them when they are 
unable to attend a directors’ meeting, they have limited 
flexibility. One of the major downsides is that an alter-
nate director can only act where the director continues 
to have capacity. If the director has lost capacity, the 
alternate director can no longer act for that director.

The main issue with alternate directors is that, broad-
ly, depending on the company constitution, an alternate 
director appointment ceases when the appointing di-
rector ceases to be a director. In terms of succession 
planning, the whole point of appointing a successor is 
so that the successor can step in immediately when the 
relevant director checks out. Under many constitutions, 
a director is removed when they lose capacity. Moreo-
ver, if a director dies, an alternate can also no longer act. 
Thus, an alternate director offers limited flexibility for 
succession planning.

Naturally, prior planning is required to ensure the 
relevant documentation is in place to appoint a suc-
cessor director. An alternate director can be appointed 
in accordance with s 201K of the CA which is a re-
placeable rule. A replaceable rule under the CA can be 
displaced or modified by the company's constitution. 
Thus, the company’s constitution can set out more 
comprehensive provisions, for instance, in relation to 
alternate directors than what is provided in s 201K of 
the CA. As discussed above special provisions are re-
quired to be added to a constitution to provide a suc-
cessor director role.

Accordingly, a successor director role provides great-
er flexibility and is more suitable for succession plan-
ning. Not only will a successor director appointment 
achieve the goal of having a director’s successor step in 
when they lose capacity or die, it also enables the ap-
pointment to occur without the required approval of 
other shareholders. It provides more certainty of the 
desired person taking the place of the director at the 
relevant time.

Note that once a successor director is instituted, a 
majority of shareholders could then remove a director 
including a successor director. However, in many tight-
ly held companies such as many mum and dad compa-
nies with only two equal shareholders, this is not pos-
sible without one spouse controlling a majority of votes.
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The table below provides a brief summary on how alternate di-
rectors and successor directors are different.

Naturally, like all good succession planning, a regular review 
should be conducted to ensure everything is still appropriate at 
least every three years.

Conclusion
As you will appreciate from the outline provided in our paper, the 
appointment of an alternate director has limited flexibility and 
value from a succession viewpoint; especially as an alternate di-
rector ceases upon an appointing director losing capacity. In con-
trast, a successor director mechanism provides greater flexibility, 
succession to a director’s role and is more suitable for succession 
planning. fs
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Table 1. Differences between alternate and successor 
directors

Alternate directors 
generally (subject to 
differences in company 
constitutions)

Successor director

Do you need to notify 
ASIC?

Yes
Yes, it’s a fully-fledged 
director

Power to sign circulating 
resolution

Yes Yes

Power to vote at meeting?)
Yes, only when appointing 
director not present

Yes

Counted as part of the total 
number of directors?

No Yes

Must be a director to act in 
the role?

No Yes

Does the position cease 
if the appointing person 
loses capacity or dies?

Yes

No, it is these events that 
automatically appoints 
the nominated successor 
director as a ‘real’ director


